
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

MILES D. THOMAS, : 1:09-cv-1557
:

Plaintiff, :  
:

v :
: Hon. John E. Jones III

WILLIAM SANDSTROM, AMY :
KAUNAS, KEN HUGENDUBLER, :
THE HARRISBURG AREA HUMANE :
SOCIETY, and JOHN DOE, :

:
Defendants. :

ORDER

November 19, 2009

THE BACKGROUND OF THIS ORDER IS AS FOLLOWS:

On August 18, 2009, we issued an order that granted in part and denied in

part Plaintiff Miles D. Thomas’ (“Plaintiff” or “Thomas”) request for a temporary

restraining order (“TRO”) in the above-captioned case. (Doc. 4).  On October 8,

2009, we conducted a preliminary injunction hearing to determine if the TRO

should be converted into an injunction.  Subsequent to hearing Plaintiff’s case-in-

chief, we conducted an in-chambers discussion with both parties and their counsel

during which an interim stipulation agreeable to all parties was reached.  Pursuant

to the terms of that stipulation, which we memorialized on the record, this case was
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stayed for a period of six months. (Doc. 24).1

However, on November 4, 2009, Plaintiff’s counsel lodged a letter on the

docket indicating that the parties were unable to reach mutually agreeable terms of

settlement. (Doc. 29).2  Accordingly, on November 13, 2009, Plaintiff’s counsel

filed a self-styled Motion to Lift the Stay and For Summary Return of Property

And/Or For Preliminary Injunctive Relief. (Doc. 32) (the “Motion”).  Since the

purpose of the stay was to afford the parties adequate time in which to reach a

settlement, and since the parties were unable to reach the same, there is no longer a

viable reason to stay the matter sub judice.  Therefore, we will now lift the stay

imposed by our Order of October 9, 2009 (Doc. 24).  Consequently, the instant

Motion shall be granted to that extent.

As litigation in this case is set to resume, we are not unmindful that it has

garnered both a substantial and perhaps bizarre level of public attention.  However,

1 The stipulation involved a sequence of events that we clearly apprehended would lead to
an amicable resolution of this matter. It appeared to us that the parties and their counsel, at least on
October 8, shared our view.

2 While we refrain from placing blame for the failed settlement on any party in particular,
we note that repeatedly, counsel for the parties have not conducted themselves in keeping with the
highest traditions of the legal profession. Zealous advocacy and collegiality are not mutually
exclusive. The practice of law is entirely stressful under normal circumstances, but it becomes
unbearable for all involved when the obstinance of opposing counsel stifles any hope of resolving a
case that should otherwise reach settlement. The abject aversion to conciliation displayed thus far
is both astonishing and disheartening. Quite simply, this Court expects those who practice before it
to display more professionalism and dignity than that which has been revealed to date in this case.
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it bears stating that we are a federal court of limited jurisdiction.  At least in part, it

is evident that Plaintiff has converted the major thrust of his claims into a custody

action involving a pet dog.3  With that said, we are in no way trivializing the larger

issues presented in this case; they implicate important, fundamental rights granted

to citizens of this nation and of our Commonwealth.  Nonetheless, we decline any

invitation to expend additional time and energy in reconvening a preliminary

injunction proceeding.  As noted, we have fully received Plaintiff’s evidence in

support of his request for injunctive relief.    Accordingly, we will now rule on the

Plaintiff’s request for a preliminary injunction using the pre-hearing submissions

and the testimony adduced during Plaintiff’s case-in-chief.  As we detail below,

Plaintiff’s prayer is denied as to the return of the dog because we are unconvinced

that he can satisfy the requirements necessary for obtaining the relief he seeks.

To obtain preliminary injunctive relief, a plaintiff must demonstrate: (I) a

reasonable probability of eventual success in the litigation; (ii) likelihood of

immediate and irreparable harm which cannot be compensated by money damages;

3 Indeed, Plaintiff’s counsel has clearly made numerous attempts to transform the instant
matter into a sort of crusade against the Humane Society. Most recently, Plaintiff’s counsel has
filed affidavits that purported to show the conditions under which the subject dog and others are
being kept. (See Docs. 30, 31). These affidavits are wholly irrelevant to the task before us.
Counsel’s relentless attempts to miscast the instant litigation as the equivalent of a child custody
case are entirely inapt and unhelpful.  Quite simply, this is a case about the seizure and custody of
a collie, not a human being.  We can perceive no legal or factual grounds of record that would
justify the immediate return of the dog to the Plaintiff at this juncture.
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(iii) that an injunction would serve the public interest; and (iv) that a greater injury

may result from denial of the injunction than from its being granted. Rawles v. PA

Dep’t Corrections, 2009 WL 1473731 (3d Cir. 2009) (citations omitted).

Specifically, we do not believe that Plaintiff has adduced evidence from which he

has demonstrated a reasonable probability of success on the merits as it relates to

the return of the dog.  In that vein, we note the following.

Pennsylvania law empowers an individual appointed as a Humane Society

Police Officer to enforce Pennsylvania animal cruelty laws. 22 Pa.C.S.A. §

3708(a); 18 Pa.C.S.A. § 5511(c); Allen v. Pa. Soc. for the Prevention of Cruelty to

Animals, 488 F. Supp.2d 450, 456, n. 2 (M.D. Pa. 2007). Under the Humane

Society Police Officers law, 22 Pa.C.S.A. § 3701 et seq., duly appointed officers

like Officer Sandstrom have the “power and authority to exercise the powers

conferred under 18 Pa.C.S. § 5511 (relating to cruelty to animals) in enforcement

of animal cruelty laws.”

The Pennsylvania statutes at issue are 18 Pa.C.S.A. § 5511(c) and 18

Pa.C.S.A. § 5511(e). The former states, “A person commits an offense if he

wantonly or cruelly treats, overloads, beats, otherwise abuses any animal, or

neglects any animal as to which he has a duty of care . . . or deprives any animal of

necessary sustenance, drink, shelter or veterinary care, or access to clean and
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sanitary shelter . . . .” 18 Pa.C.S.A. § 5511(c).  18 Pa.C.S.A. § 5511(e) states, “A

person commits a summary offense if he carries, or causes, or allows to be carried

in or upon any cart, or other vehicle whatsoever, any animal in a cruel or inhumane

manner. The person taking him into custody may take charge of the animal and of

any such vehicle and its contents . . . .” 18 Pa.C.S.A. § 5511(e).

In the instant circumstances, Officer Sandstrom observed a dog left

unattended in a vehicle on a warm summer day.  Both the vehicle and the dog were

smeared in feces and covered in urine. In fact, the stench created by this excrement

is what alerted Officer Sandstrom to the conditions present in the car. Upon

inspection, Officer Sandstrom noted that there was little no water available to the

dog.  Under  these circumstances, we cannot unequivocally say that Officer

Sandstrom failed to follow 18 Pa.C.S.A. § 5511(c) and (e).

Further, with regard to Plaintiff’s illegal search and seizure claim, for the

afore-referenced reasons, we believe that Officer Sandstrom had probable cause to

believe that Plaintiff was violating either or both 18 Pa.C.S.A. § 5511(c) and 18

Pa.C.S.A. § 5511(e). See  Lippay v. Christos, 996 F.2d 1490, 1502 (3d Cir. 1993)

(Probable cause exists where the facts and circumstances within the are sufficient

to warrant a prudent individual in believing that an offense was committed and that

the defendant has committed it; see also Copeland, 955 A.2d 396, 400 (Pa. Super.
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2008). Since the car was mobile, exigencies existed such that a warrantless search

of the car and seizure of Baron were justified. See U.S. v. Burton, 288 F.3d 91, 100

(3d Cir. 2002) (The “automobile exception” to the warrant requirement “permits

law enforcement to seize and search an automobile without a warrant if probable

cause exists to believe it contains contraband; while a seizure or search of property

without a warrant ordinarily requires a showing of both probable cause and exigent

circumstances, the ready mobility of automobiles permits their search based only

on probable cause.); see also Copeland, 955 A.2d at 400. Accordingly, we cannot

say with certainty that Officer Sandstrom violated the search and seizure

provisions of either the federal or state constitutions.

With regard to Plaintiff’s due process claim, we note that due  process must

normally occur prior to the deprivation of property. Brown v. Muhlenberg Twp.,

269 F.3d 205 (3d Cir. 2001) . However, when the complained of conduct is

“random and unauthorized” (so that state authorities cannot predict when such

unsanctioned deprivations will occur), then the “very nature of the deprivation

ma[kes] pre-deprivation process impossible.” Id.  In such situations, “post-

deprivation process is all that is due.” Id.  Since Plaintiff has the ability to bring a

conversion claim, it is not clear that he has been deprived of his constitutionally

secured post-deprivation due process rights of either the federal or state
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constitutions. See id.

To the extent that the complaint contains a conversion claim, it is well to

note that such a claim is apt when an individual deprives “another’s right of

property in, or use or possession of, a chattel, or other interference

therewith, without the owner’s consent and without lawful justification.”

Stevenson v. Economy Bank of Ambridge, 197 A.2d 721, 726 (Pa. 1964).  As

discussed above, Officer Sandstrom took possession of Baron due to Plaintiff's

violations of 18 Pa.C.S.A. § 5511(c) and (e).  Accordingly, it less than pellucid that

Plaintiff could succeed on conversion theory of liability.  For the reasons

enumerated above, Plaintiff’s request for a preliminary injunction awarding the

dog back to him is denied.  We will, however, exercise our power to afford

equitable relief to the extent that the status quo shall be preserved, meaning that the

subject dog shall be held safely in the custody of the Humane Society pending full

resolution of this case.

Having re-activated the case, the matter sub judice is now in a posture where

we can resume normal litigation protocols.  Therefore, the Defendants shall file an

answer to the complaint within the time proscribed by the Federal Rules of Civil

Procedure, which will run from today’s date. 

In British slang, the phrase “a dog’s breakfast” is typically invoked when
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describing a complete mess.  That is precisely what we have here.  This Court has

labored to assist the parties in amicably resolving this dispute.  It is now clear that

this was time utterly misspent.  As Plaintiff and Defendants claim to, we also love

dogs.  There are, in fact, two lodged in our home at present.  It tugs at our

heartstrings to know that an adorable dog will remain without a human owner

while this unfortunate maelstrom rages on.  But we must act according to the law,

and not based on emotion.  And still we wonder–is this case only about Plaintiff,

the Humane Society, and the other named Defendants, or does it involve agendas

and goals unrelated to the legal and factual issues before us?

If Plaintiff and the Humane Society take this interim Order as a license to

cease all dialogue, they will have misinterpreted it.  We strongly urge all parties to

redouble their efforts to settle this case.  Candidly, we are embarrassed for counsel

and the parties that they have conducted themselves in a fashion that has allowed

this case to persist and spin so wildly out of control.  We remind them that as they

posture and, dare we say, over-lawyer this case, Baron the collie sits in

confinement, aging far more rapidly than they.

NOW, THEREFORE, IT IS HEREBY ORDERED THAT:

1. The TRO imposed by our August 18, 2009 Order is CONVERTED

to a preliminary injunction on the identical conditions set forth
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therein.

2. The Motion to Lift the Stay and For Summary Return of Property

And/Or For Preliminary Injunctive Relief (Doc. 32) is GRANTED IN

PART and DENIED IN PART to the following extent:

a. The Motion is GRANTED insofar as it requests that we will

lift the stay imposed by our October 9, 2009 Order (Doc 24).

b. The Motion is DENIED insofar as the Plaintiff seeks additional

injunctive relief, including but not limited to the immediate

return of the subject dog.

3. The Defendants shall file an answer to the Complaint within the time

frame prescribed by the Federal Rules of Civil Procedure, which shall

run from the date of entry of this Order.

/s/ John E. Jones III              
John E. Jones III
United States District Judge
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